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Tort of abuse in public office
given new life by SCC ruling

By Thomas Claridge
Toronto
n the 300th anniver-
sary of its Introduction,
the Supreme Court of
Canada has breathed new life
into the common-law tort of mis-
fessance in a public office.

Although the ruling dealt only
with an alleged refusal by police
officers to chey a statutory duty,
lawyers who took part in
Odhaop Estigle v. Woodhouse say
it has potentially broad ramifica-
tions for all types of public offi-
aals.

The 9-0 ruling overturned a
decision of the Ontario Court of
Appeal in which the majority
held that police officers in the
province could not be sued for
refusing to co-operate with the

Specigl Investipations Unit
(SIU), a provincial agency that
mvestigates police shoolings.

The appeal court =sid the tort
applied only to abusive use of a
power, not to deliberate breach of
a duty.

In Odhagji, the parents and
brother of Manish Odhavji, an
unarmed suspect who was
fatally shot on September 26,
1997, as he fled on foot from the
scene of a8 bank robbery, are
seeking damages for mental dis-
tress caused by the alleged
wrongful death.

The law=nit, launched afier
the SIU decided no officer at the
scene should face criminasl
charges, involves allegations
that up to 20 police officers dis-
oheyed an order to remsin segre-

gated, refused to turm over their
notes and did not speak
prompily to SIU investigators.

Toronio lawyer Julian Fal-
coner, who with partner Richard
Macklin represented the family,
sald the ruling *has breathed
new life into a tort that's essen-
tial io any democracy. At the end
of the day, we as a society are ill-
=orved when public officials may
rely upon a technical distinction
between illegal acis done
through abusing legal duties as
opposed to abusing legal
powers."

The appeal court deasion had
overturned a motion court’s
refusal to grant summary judg-
ment to the police defendants.
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Special LSUC Convocation
approves overhaul in 2006

‘of bar admission course

By John Jaffey
Toronto
n a special session of Con-
I vocation, the Law Society
of Upper Canada voted 41-
4 this month in favouor of
revamping and shortening its
45-year-old Bar Admission
Course (BACL

Starting in 2006, the existing
program of substantive law lec-
tures and exams will be elimi-
nated. Instead, the law society
will provide reference materials,
learning tools and support sor-
vices fo enahle candidates to self-
study for two full-day licensing
exams, which will test legal
knowledge and analytical capa-
bilities. Students-at-law will
have a choice of three dates
during their articles to write a
barrister exam and a solicitor
EXAITL.

The only clas=room instruction
during the BAC will be a short
course — four weeks was recom-
mended — in legal skills,
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induding professional responsi-
bility and practice management.

Articling will continue to be
part of the BAC; there is a con-
sensus among the benchers that
the mentoring aspect should be

In addition, although the exaci
length has yet to be decided, the
new BAC will be about 11 weeks
shorter than the existing pro-
gram. New lawyers can expect to
benefit by about $15,800,
through tuition savings of $1,800
and about $14,000 of additional
EAMING POWET-

George Hunter, chair of the
Task Force on the Continuum of
Legal Education, =aid the new
regime will make the BAC more
relevant to the practice of law in
the 21st century; remove unnec-
essary barmers (o admission and
respect principles of equity, and
significantly reduce cosis to stu-
dents while continuing to =serve
the public interest.

see BAC p 27

Quebec youth court judge chastised

| for appearing

By Lais Millan
Montreal
udge Andrée Ruffo, an
outspoken Quebec youth
court judge known for
her unbridled activism for chil-
dren’s rights, has become
embroiled in a fresh confroversy.

In the space of two weeks, she
was castigated by the provinee's
judicial council and lost a battle
before the Quebec Superior
Court in her bid to invalidate a
Job transfer.

The Conseil de la magistra-
ture, whose mandate includes
ensuring compliance with judi-
cial ethics, castigated Judge
Ruffo for participating in iwo
August 2001 television commer-
cials on the benefits of travelling
using Via Rail and new trains
zhe never rode on. She was not
paid for the work, nor did she get
benefits such as free tickets, a fee
reduction for the purchase of
future tickets or even privileges
linked to passenger seating.

Nonetheless, the Conseil rec-
ommended that Judge Rufio be
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reprimanded for breaching judi-
cial ethics, particularly Articles
stating that judges should
refrain from aclivities incompat-
ible with their judicial office and
ghould uphold the integrity and
defend the independence of the
Jjudiciary, in the best interests of
justice and socely

*That she refused the remu-
neration that Via Rail offered her
is not a mitigating factor,” said
the five-member council. *She
found nevertheless a personal
advantage, that i=, to be fre-
quently seen on television, which
1= an important medium that can
contribute to increasing her noto-
riety.”

Judge Ruffo argued that she
did the commercial simply
because she enjoys travelling by
train and felt that it was “part of
our herifage, that it opened up
Canads, that there's no competa-
tion.” Further, she maintained
that the ad was not controversial
or disrespectiul of her judicial
office. She also asserted that
judges in part have not been

on Via Rail comme
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Roncarelli v. Duplessis cited as having established tort in Canada
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ac[mumshad for takin g partin
commercial activities such as
agreeing to appear in advertising
brochures after wnting books.

But the council, after dis-
missing several legal challenges
to 1t= procedures, =aid her use of
her love of tramns as justification
“appears to be very thin™

It said a judge who regularly
patronizes a restaurant cannot
use his or her name to promote
its business.

*We dread the abuses such a
practice could incor,” the council
said.
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